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General Terms and Conditions 
of Sale and Delivery 

of NGS Elastomer GmbH 
 
1. Scope/ Differing terms and conditions of the cus-

tomer 
 
1.1 These General Terms and Conditions of Sale and Deliv-

ery apply exclusively to companies within the meaning of 
Section 14 BGB [German Civil Code] (hereinafter re-
ferred to as customer) i.e. natural persons or legal enti-
ties which are performing their commercial or independ-
ent professional activities when concluding a legal trans-
action. 

 
1.2. These General Terms and Conditions shall apply exclu-

sively to our business relations with our customers, also 
with respect to information and advice. Where our Gen-
eral Terms and Conditions are implemented in business 
with a customer, they shall also apply to all further busi-
ness relations between the customer and ourselves un-
less otherwise expressly agreed in writing. Differing 
terms and conditions of purchase of the customer shall 
only apply if and to the extent expressly acknowledged 
by us in writing. Our silence regarding such differing 
general terms and conditions of purchase shall not be 
deemed in particular to be acknowledgement or consent, 
and this shall also apply to future contracts. 

 
1.3 Our General Terms and Conditions shall apply in place 

of any general terms and conditions of purchase of the 
customer, also where such general terms and conditions 
of purchase stipulate that acceptance of an order is 
deemed to be the unconditional acknowledgement of the 
general terms and conditions of purchase, or where we 
deliver, after the customer has indicated the validity of its 
general terms and conditions of purchase, unless we 
have expressly waived the validity of our General Terms 
and Conditions in writing. By accepting our order confir-
mation, the customer expressly acknowledges that it 
waives its legal objection derived from the general terms 
and conditions of purchase. 

 
1.4 If we have concluded general contracts with our custom-

ers, these shall take precedence. They shall be supple-
mented by these General Terms and Conditions unless 
more specific regulations are agreed. 

 
2. Information/ properties of the products 
 
2.1 Information and explanations regarding our products 

shall be provided solely on the basis of our experience to 
date. 

 
2.2 Reference to standards, similar chemical and technical 

regulations and chemical and technical information, de-
scriptions and illustrations of the delivery item in quota-
tions and brochures and in our advertising shall only rep-
resent information about a property of our products if we 
have expressly declared the quality to be a “property of 
the product”. These are otherwise non-binding, general 
specifications of performance. 

 
2.3 We shall only be deemed to have given a guarantee if 

we have designated a property and/or the outcome of 
performance as “guaranteed by law” in writing. 

 
2.4 Basic data for the manufacture of the products provided 

by the customer i.e. the values and specifications stated 
by the customer shall be the basis, if this is possible in 
technical and production terms, on which we manufac-
ture the products and we shall attempt to achieve them 
as closely as possible. 

 
2.5 We shall assume no liability that our products can be 

used for the customer’s intended purpose other than lia-
bility prescribed by law unless we have agreed otherwise 
in writing with the customer. 

 
2.6 We shall retain title and copyrights to illustrations, draw-

ings, indications of weight and dimension, performance 
and other property specifications, estimates of cost and 
other documents about our products and services. The 
customer undertakes not to make the documents speci-
fied in the foregoing sentence accessible to third parties 
unless we give our express written consent. 

 
3. Product samples 
 
3.1 Properties of our samples shall only become an integral 

part of the contract if expressly agreed in writing. We 
shall retain title to our samples and they may not be 
exploited nor made accessible to third parties without 
our written consent. 

 
3.2 If agreed, we shall make samples available to the 

customer prior to manufacturing all the products. We 
shall only subsequently manufacture all the ordered 
products after inspection and confirmation by the 
customer. 

 
3.3 The customer shall not have the right to exploit and pass 

on samples. We shall retain title to samples, unless a 
purchase was expressly agreed, and they may not be ei-
ther exploited or made accessible to third parties without 
our written consent. All copyrights, design rights and 
utility model rights to samples shall remain with the 
holders of the rights despite them being provided to the 
customer. 

 
3.4 If we are required to deliver according to the customer’s 

data or samples, the customer shall assume responsibil-
ity with respect to ourselves that the products manufac-
tured according to its data or samples do not infringe 
third-party rights, especially industrial property rights. 

 
4. Conclusion of contracts/ Scope of delivery/ Pro-

curement risk/ Guarantee/ Taking delivery 
 
4.1 Our quotations are subject to change unless they are 

expressly designated as binding or contain binding 
commitments. They are only requests to customers for 
orders. A contract is created, also in day-to-day busi-
ness, only when we confirm the customer's order in writ-
ing or text form (i.e. also by telefax or email). Where de-
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livery is made immediately, our confirmation can be re-
placed by our invoice. 

 
4.2 Our order confirmation shall be binding for the subject 

matter of the delivery contract. 
 
4.3 All agreements, collateral agreements, warranties and 

amendments of contracts shall only be valid when given 
in writing.  This shall also apply to any waiver of the writ-
ten form itself. Verbal amendments or modifications of 
contracts shall be invalid. This shall not affect the prece-
dence of an individual agreement (Section 305 b BGB). 

 
4.4 In the event of call orders or delays in taking delivery 

caused by the customer, we shall have the right to pro-
cure the material for the complete order and to manufac-
ture the entire order quantity immediately. After the order 
is placed, no change requests by the customer can, 
therefore, be considered unless this was expressly 
agreed in writing. 

 
4.5 The customer shall notify us in writing and in due time 

prior to conclusion of the contract of any special re-
quirements of our products. 

 
4.6 We shall only be obliged to deliver from our own product 

stock. 
 
4.7 Assumption of a procurement risk is not based solely on 

our obligation to deliver an item which is defined solely 
by its class. We shall only assume a procurement risk by 
virtue of a separate written agreement stating “we as-
sume the procurement risk…”.  

 
4.8 If shipment is delayed at the customer’s request or for 

reasons for which the customer is responsible, we shall 
have the right to store the products, beginning on expiry 
of the period set in the written notice that the products 
are ready for shipment, and to invoice the costs incurred 
for this at 0.5 % of the net invoice amount of the stored 
products for each full month or part thereof. This shall 
not affect the assertion of any further rights. The cus-
tomer shall have the right to prove that no costs or con-
siderably lower costs were incurred. 

 
Furthermore, we shall have the right, after the period ex-
pires, to dispose of the contractual products otherwise, 
and to deliver to the customer again after a reasonable 
period. 

 
4.9 We shall have the right to make excess or short deliver-

ies of up to 5 % of the agreed delivery quantity. 
 
5. Delivery/ Delivery time/ Default in delivery 
 
5.1 Binding delivery dates and delivery periods must be 

agreed expressly and in writing as binding. We shall 
make our best efforts to meet delivery dates and delivery 
periods that are not binding or approximate (approx., 
about etc.). 

 
5.2 A commercial transaction for delivery by a fixed date 

shall only exist if we have expressly confirmed such 

transaction in writing or the legal requirements for a 
commercial transaction for delivery by a fixed date exist. 
The unilateral designation of a delivery as a commercial 
transaction for delivery by a fixed date by the customer 
alone shall not be sufficient for this. 

 
5.3 Delivery and/or service periods shall begin with the cus-

tomer's receipt of our order confirmation but not before 
all details about the execution of the order have been 
clarified and all other requirements to be fulfilled by the 
customer are met, in particular advance payments or se-
curities agreed are made or provided in full. This shall 
apply to delivery dates and/or service dates. If the cus-
tomer requests changes after placing the order, a new, 
reasonable delivery and/or service period shall begin 
when we confirm the change. 

 
5.4 The customer’s interest in our performance shall only not 

apply in the absence of other written agreement if we fail 
to deliver material parts or deliver with delay. 

 
5.5 We shall not be in default as long as the customer is in 

default in fulfilling obligations towards us; this shall also 
include obligations under other contracts. 

 
5.6 If the customer incurs damage as a result of our default, 

the customer shall have the right, to the exclusion of any 
further claims, to request compensation for default. It 
shall amount, for each full week of delay, to 0.5 % but as 
a whole to not more than 5 % of the net price for that 
part of the total delivery which, as a result of the default, 
cannot be used in due time or according to the contract. 
No further compensation shall be due from us for dam-
ages as a result of delay. This shall not apply in the case 
of an intentional or fraudulent act by us, in the case of 
damages due to injury to life, limb or health and in the 
case of default where a commercial transaction for de-
livery by a fixed date has been agreed within the mean-
ing of the law (see clause 5.2). 

 
5.7 We shall not be obliged to deliver as long as the means 

of transport to be provided by the customer is not availa-
ble. However, we shall have the right, where the ship-
ping order or call order can be executed, to arrange de-
livery with our own or hired means of transport. In this 
case, the products shall be transported at the customer’s 
risk. 

 
6. Delivery subject to own receipt of delivery / Force 

majeure and other obstructions 
 
6.1 If we do not receive deliveries or services from our sup-

pliers to allow us to provide the delivery or services due 
from us under the contract, despite due and adequate 
stocking prior to conclusion of the contract with the cus-
tomer, or they are incorrect or not in due time, or events 
of force majeure occur, we shall notify our customer in 
writing or text form in due time. In such case, we shall 
have the right to postpone the delivery for the duration of 
the obstruction, or to rescind the contract in whole or in 
part for that part of the contract not yet fulfilled if we have 
met our foregoing duty to provide information and have 
not assumed a procurement risk. Events of force 
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majeure are strikes, lock-outs, official intervention, ener-
gy shortages and shortages of raw materials, transport 
bottlenecks through no fault of our own, company ob-
structions through no fault of our own, e.g. due to fire, 
water and damage to machinery, and any other obstruc-
tions which, when considered objectively, were not 
caused by our negligence. 

 
6.2 If a delivery date or delivery period is agreed with bind-

ing force and the agreed delivery date or the agreed de-
livery period is exceeded due to events according to 
paragraph 6.1., the customer shall have the right, after a 
reasonable extension period has elapsed without result, 
to rescind the contract for that part not yet fulfilled, if the 
customer cannot be objectively expected to adhere fur-
ther to the contract. The customer shall have no further 
claims, especially claims for damages, in this case. 

 
6.3 The above provision pursuant to paragraph 6.2 shall 

apply accordingly if a customary delivery period was ex-
ceeded for the reasons stated in paragraph 6.1, also if 
no fixed delivery date was contractually agreed. 

 
7. Shipment/ INCOTERMS/ passing of risk/ packaging/ 

lump-sum disposal costs 
 
7.1 Unless otherwise agreed in writing, we shall ship accord-

ing to the INCOTERM DDP (Delivered Duty Paid). 
 
7.2 If our order confirmation includes a clause stipulated in 

the INCOTERMS, the INCOTERMS as last amended 
shall apply to the respective clause unless otherwise 
stated in our order confirmation.  

 
7.3 We reserve the right to choose the route and means of 

transport. We shall, however, endeavour to take the cus-
tomer’s wishes into account with respect to the route and 
type of shipment. Any additional expenses as a result, 
also where delivery freight paid is agreed, shall be borne 
by the customer. 

 
7.4 If shipment is delayed at the customer’s request or 

through the customer’s fault, we shall store the products 
at the customer’s expense and risk. In this case, notice 
that the products are ready for shipment shall be 
deemed equivalent to shipment. 

 
7.5 Unless otherwise agreed in writing the risk of accidental 

loss or accidental deterioration shall pass to the custom-
er when the products to be delivered are handed over to 
the customer. 

 
7.6 If delivery is delayed because we assert our right of 

retention due to the customer's default in payment in 
whole or in part or due to another reason for which the 
customer is responsible, the risk shall pass to the cus-
tomer at the latest as of the date on which the notice is 
sent stating that the products are ready for shipment. 

 
7.7 Where the customer or third parties instructed by the 

customer take possession of the products, times/dates 
for taking possession of the products must be agreed 
with us in due time. 

 
8. Notice of defects / Breach of duty / Warranty 
 
8.1 The customer shall give us notice of recognisable mate-

rial defects immediately but at the latest 10 days after 
collection, in the case of delivery ex works, otherwise af-
ter delivery. Notice of hidden material defects shall be 
given to us immediately after they are detected but at the 
latest within the warranty period according to paragraph 
8.6. A notice of defects that fails to comply with require-
ments of time shall exclude any claim by the customer 
for breach of duty due to material defects. This shall not 
apply in the case of an intentional or fraudulent act by 
us, the assumption of a guarantee for the absence of de-
fects by us or in the case of liability according to the 
Produkthaftungsgesetz [German Product Liability Act]. 

 
8.2 Notice of defects according to paragraph 8.1 shall be 

given in writing. A notice of defects which is not in due 
form shall also exclude any claim by the customer for 
defects. 

 
8.3 The transport operator must also be notified of any ma-

terial defects recognisable on delivery, and the recording 
of the defects shall be arranged by the transport opera-
tor. Notices of defects must include a description of the 
defect. Failure to give notice of defects in due time shall 
exclude any claim by the customer for breach of duty 
due to defects. This shall not apply in the case of an in-
tentional or fraudulent act by us, in the event of injury to 
life, limb or health, or the assumption of a guarantee for 
the absence of defects, or liability according to the 
Produkthaftungsgesetz. 

 
8.4 Once processing, treating, combining or mixing with 

other goods has begun, the products delivered, where 
they have recognisable defects, shall be deemed ap-
proved by the customer according to the contract. This 
shall apply if the products are shipped onward from their 
original destination. Before any of the above activities 
begin, the customer shall be responsible for clarifying, 
through appropriate checks in terms of scope and meth-
od, whether the delivered products are suitable for the 
processing purposes, process purposes and other pur-
poses intended by the customer. 

 
8.5 The customer must give notice in writing immediately of 

other breach of duty, setting a reasonable time limit for 
remedy, before asserting any further rights. 

 
8.6 If, by way of exception, breach of duty does not relate to 

the performance of work by us, the contract may not be 
rescinded if our breach of duty is negligible. 

 
8.7 We shall provide a warranty for material defects, unless 

otherwise expressly agreed, or there is a case of Sec-
tions 478, 479 BGB (right of recourse in the supply 
chain) for a period of one (1) year, calculated from the 
date on which the risk passes (see clause 7.). 

 
8.8 Further claims by the customer for or in connection with 

defects or consequential damage caused by a defect, for 
whatever reason, shall exist only subject to the provi-
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sions of paragraph 11 unless these are damage claims 
resulting from a guarantee which is intended to cover the 
customer against the risk of any defects. In this case too, 
however, we shall be liable only for typical and foresee-
able damage. 

 
8.9 If the customer or a third party makes an incorrect recti-

fication, unauthorised changes are made to the prod-
ucts, parts are exchanged or consumables used which 
do not comply with the specifications or our operating or 
maintenance instructions are not complied with, we shall 
not be liable for the resulting consequences. This shall 
not apply, however, if the warranty claim cannot be 
proved to be due to one of the above-mentioned reasons 
for exclusion. 

 
8.10 Our warranty and liability arising herefrom shall also be 

excluded if defects and damages connected therewith 
cannot be proved to be due to defective material or to 
defective execution or defective instructions on use. 
Warranty and liability arising herefrom shall in particular 
be excluded with respect to the consequences of incor-
rect use, excessive use or inappropriate storage condi-
tions, for example the consequences of chemical, elec-
tromagnetic, mechanical or electrolytic influences that do 
not correspond with the intended average standard in-
fluences. This shall not apply in the case of a fraudulent 
or intentional act by us, or injury to life, limb or health, or 
liability according to the Produkthaftungsgesetz. 

 
8.11 Claims based on defects shall not exist in the case of 

only a negligible deviation from the agreed or customary 
condition or usefulness. 

 
8.12 Recognition of breach of duty, in particular in the form of 

material defects, shall only be valid when given in writ-
ing. 

 
9. Prices/ Payment terms/ Objection of uncertainty 
 
9.1 All our prices are in principle quoted in EUROs and 

include packaging and freight but exclude value added 
tax at the legally valid rate which shall be borne by the 
customer. 

 
9.2 We shall have the right to increase prices unilaterally 

and reasonably (Section 315 BGB) where material pro-
curement costs or production costs, taxes, wage and 
ancillary wage costs as well as energy costs and costs 
due to environmental charges are increased if more than 
four months elapses between conclusion of the contract 
and delivery. An increase for the above purpose shall be 
excluded if the cost increase for the factors stated is 
cancelled out by a cost reduction for the other factors 
stated with respect to the total cost charged for the de-
livery. 

 
9.3 Where deliveries are made to customers abroad, we can 

require advance payment from the customer at our dis-
cretion. 

 

9.4 Our invoices are payable within 30 days of delivery of 
the products without any deduction unless otherwise 
agreed in writing. 

 
9.5 If the customer fails to make payment, the customer 

shall be in default in payment, also without notice, within 
31 days of the delivery. 

 
9.6 Once in default, default interest shall be charged of 9 % 

above the respective base interest rate when the claim 
for payment falls due. We reserve the right to assert 
damages in excess of this. 

 
9.7 The date payment is received by us or credited to our 

account shall be deemed the payment date. 
 
9.8 The customer’s default in payment shall cause all claims 

for payment under the business relationship with the 
customer to become due immediately. Regardless of 
any agreements to defer payments or agreements on 
payment by instalment, in this case all the customer’s li-
abilities due to us shall become payable immediately. 

 
9.9 If payment terms are not met or circumstances known or 

recognisable that, in our proper commercial judgement, 
give rise to justified doubt as to the customer's creditwor-
thiness, also including such facts that already existed 
when the contract was concluded but which were un-
known to us or did not have to be known to us, we shall 
have the right, notwithstanding further statutory rights in 
such cases, to cease further work on current orders or 
the delivery, and to request advance payments or the 
provision of securities which are acceptable to us for de-
liveries still outstanding, and, after expiry of a reasonable 
extension period to provide such securities without re-
sult, to rescind the contract, irrespective of other statuto-
ry rights. The customer shall be obliged to reimburse us 
for all damages incurred by failure to fulfil the contract. 

 
9.10 The customer shall have a right of retention or right of 

set-off only with respect to those counter-claims that are 
not disputed or have been recognised by declaratory 
judgment. 

 
9.11 The customer can only exercise a right of retention if its 

counter-claim relates to the same contractual relation-
ship. 

 
10. Retention of title 
 
10.1 We retain title to all goods we deliver (hereinafter re-

ferred to as a whole as "goods subject to retention of ti-
tle") until all our claims under the business relationship 
with the customer, including claims arising in the future 
from contracts concluded at a later date, are paid. This 
shall also apply to any balance in our favour if any or all 
claims are incorporated by us in a current account and 
the balance has been established. 

 
10.2 The customer shall insure goods subject to retention of 

title adequately, in particular against fire and theft. 
Claims against the insurance arising from a case of 
damage relating to goods subject to retention of title are 
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herewith assigned to us in the value of the goods subject 
to retention of title. 

 
10.3 The customer shall have the right to resell the delivered 

products in the normal course of business. The customer 
is not permitted to make other disposals, especially 
pledging or granting of equitable lien. If the goods sub-
ject to retention of title are not paid for immediately by a 
third-party purchaser when resold, the customer shall be 
obliged to resell under retention of title only. 

 
The right to resell goods subject to retention of title shall 
cease to apply automatically if the customer suspends 
its payment or defaults in payment to us. 

 
10.4 The customer herewith assigns to us all claims including 

securities and ancillary rights that accrue to the custom-
er against the end user or third parties from or in con-
nection with the resale of goods subject to retention of ti-
tle. The customer may not reach an agreement with its 
purchasers that excludes or impairs our rights in any 
way or nullifies the assignment of the claim in advance. 
If goods subject to retention of title are sold with other 
items, the claim against the third-party purchaser in the 
amount of the delivery price agreed between ourselves 
and the customer shall be deemed assigned unless the 
amounts applicable to the individual goods can be de-
termined from the invoice. 

 
10.5 The customer shall have the right to collect claims as-

signed to us until revoked by us, this revocation being 
admissible at any time. At our request, the customer 
shall be obliged to give us the information and docu-
ments in full required to collect assigned claims and, un-
less we do so ourselves, notify its purchasers immedi-
ately of the assignment to us. 

 
10.6 If the customer incorporates claims from the resale of 

goods subject to retention of title in a current account re-
lationship with its purchasers, the customer shall here-
with assign to us any recognised closing balance result-
ing in its favour in the amount which corresponds to the 
total amount of the claim from the resale of our goods 
subject to retention of title, such claim being transferred 
to the current account relationship. 

 
10.7 The customer must notify us immediately if the customer 

has already assigned claims to third parties arising from 
the resale of products delivered or to be delivered by us, 
especially due to real or unreal factoring, or made other 
agreements which can impair our current or future secu-
rity interests according to paragraph 10. 

 
In the case of unreal factoring, we shall have the right to 
rescind the contract and request the products already 
delivered to be surrendered. This shall also apply to real 
factoring if, according to the contract with the factor, the 
customer cannot freely dispose of the purchase price of 
the claim. 

 
10.8 In the event of conduct in breach of the contract through 

the customer’s fault, especially in the case of default in 
payment, we shall have the right, without previously hav-

ing to rescind the contract, to take back all goods subject 
to retention of title. The customer shall be obliged in this 
case to surrender the goods subject to retention of title 
automatically. We may at any time during normal busi-
ness hours enter the customer's business premises to 
determine the stock of the goods delivered by us. Taking 
back the goods subject to retention of title shall only in-
volve rescinding the contract if we expressly state this in 
writing or this is prescribed by compulsory statutory pro-
visions. The customer shall notify us immediately in writ-
ing of any third-party attachment of goods subject to re-
tention of title or any claim assigned to us. 

 
10.9 If the total value of the securities existing for us accord-

ing to the foregoing provisions exceeds the secured 
claims by more than 10 %, we shall be obliged, at the 
customer's request, to release securities at our discre-
tion. 

 
10.10 We treat and process goods subject to retention of 

title as manufacturer within the meaning of Section 950 
BGB without obligation on our part. If goods subject to 
retention of title are processed or connected inseparably 
with other items that do not belong to us, we shall ac-
quire co-ownership in the new item in the ratio of the in-
voice amount for our goods to the invoice amounts for 
the other processed or connected items. If our goods are 
connected with other movable items into a uniform item 
that is deemed the principal item, the customer shall 
herewith already assign co-ownership thereof to us in 
the same ratio. The customer shall maintain ownership 
or co-ownership free of charge on our behalf. Rights of 
co-ownership accordingly arising shall be deemed goods 
subject to retention of title. The customer shall be 
obliged at any time at our request to provide us with the 
information required to assert our ownership or co-
ownership rights. 

 
10.11 If, in the case of deliveries abroad, specific measures 

and/or declarations are required from the customer in 
the importing country to ensure the effectiveness of the 
above-mentioned retention of title or our other rights in-
dicated above, the customer shall notify us of this in writ-
ing or text form and shall take such measures and/or 
make such declarations immediately at its expense. We 
shall cooperate on this to the required extent. If the law 
of the importing country does not allow retention of title 
but allows us to reserve other rights to the delivery item, 
we can exercise all rights at our reasonably exercised 
discretion (Section 315 BGB). If we cannot secure the 
claims against the customer in an equivalent amount, 
the customer shall be obliged at its expense to provide 
us immediately with other appropriate securities for the 
goods delivered or other securities according to our rea-
sonably exercised discretion (Section 315 BGB). 

 
11. Liability/ Exclusion and limitation of liability 
 
11.1 We shall be liable in principle only for our intent and 

gross negligence and intent and gross negligence of our 
legal representatives and vicarious agents. Our liability 
and that of our legal representatives and vicarious 
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agents for slight negligence shall, therefore, be excluded 
except in the following cases: 

 
(a) breach of material contractual obligations; 

 
(b) if, in the event of breach of obligations within the 

meaning of Section 241 (2) BGB, it is no longer rea-
sonable to expect the customer to accept perfor-
mance; 

 
(c) in the event of injury to life, limb and health; 

 
(d) where we have assumed a guarantee for the quality 

of performance, the existence of successful perfor-
mance, or a procurement risk; 

 
(e) fraudulent intent; 

 
(f) initial impossibility; 

 
(g) claims under the Produkthaftungsgesetz; 

 
(h) other cases of liability prescribed by law. 

 
“Material contractual obligations” are obligations that 
protect the legal positions of the customer which are ma-
terial to the contract and which have to be granted to the 
customer under the contract in terms of subject matter 
and purpose. Material contractual obligations are also 
contractual obligations, the fulfilment of which makes the 
due implementation of the contract at all possible in the 
first place, and where the customer regularly relies on 
and may rely on compliance with such obligations. 

 
11.2 We shall be liable only for typical and foreseeable dam-

age unless we can be reproached for intentional breach 
of duty or a case of injury to life, limb and health or other 
cases of liability prescribed by law. 

 
11.3 Liability for indirect damages and consequential damag-

es caused by a defect shall be excluded unless we have 
violated a material contractual obligation or we, our ex-
ecutives or vicarious agents are reproached for inten-
tional or grossly negligent breach of duty or there is a 
case of injury to life, limb or health. 

 
11.4 Liability for damages other than the liability stipulated in 

the above paragraphs shall be excluded without regard 
for the legal nature of the asserted claim. This shall ap-
ply in particular to damage claims arising from negli-
gence when concluding a contract, due to other breach 
of duty or due to claims in tort for compensation in re-
spect of property damages according to Section 823 
BGB. 

 
11.5 Exclusion resp. limitation of liability according to the 

foregoing paragraphs 11.1 to 11.4 shall apply to the 
same extent for the benefit of our executives and non-
executive employees and other vicarious agents as well 
as our sub-contractors. 

 
11.6 Claims by the customer for damages arising from this 

contractual relationship may only be asserted within a 

preclusion period of one (1) year as of commencement 
of the statutory limitation period. This shall not apply if 
we are responsible for fraudulent intent, intent or gross 
negligence, and in the case of a claim based on tort. 
This shall not affect the limitation period in the case of 
recourse due to delivery according to Sections 478, 479 
BGB. 

 
11.7 There is no connection between the reversal of the bur-

den of proof and the foregoing stipulations. 
 
12. Export control/ Intra-Community trade 
 
12.1 In the absence of other written agreement, the delivered 

product is intended at all times to remain and to be used 
and sold in the first country of delivery agreed with the 
customer. 

 
12.2 The export of certain goods may be subject to authorisa-

tion e.g. because of their nature or intended purpose or 
final destination. This applies in particular to so-called 
dual-use goods. The customer itself is obliged to comply 
strictly with the relevant export regulations and embar-
gos for these goods (products, goods, software, technol-
ogy), especially of the European Union (EU), Germany 
resp. of other EU Member States and, if applicable, the 
USA. 

 
12.3 The customer shall in particular verify and ensure that 
 

(a) the products delivered are not intended for use in 
armaments, nuclear facilities or weapon technology; 

 
(b) no companies and persons specified on the US De-

nied Persons List (DPL) are supplied with original US 
goods, software and technology; 

 
(c) no companies and persons specified on the US 

Warning List, US Entity List or US Specially Desig-
nated Nationals List are supplied with US certificates 
of origin without relevant approval; 

 
(d) no companies and persons are supplied who are 

specified on the List of Specially Designated Terror-
ists, Foreign Terrorist Organizations, Specially Des-
ignated Global Terrorists or the EU Terror List; 

 
(e) no military recipients are supplied; 

 
(f) the early-warning indications of the competent Ger-

man or national authorities of the respective country 
of origin of the delivery are complied with. 

 
The customer undertakes to send us immediately on re-
quest but at the latest within 10 days the original relevant 
end-use certificate in the form prescribed by the Federal 
Office of Economics and Export Control (BAFA). 

 
12.4 Our products may only be accessed and used if they are 

consistent with the above verification and comply with 
the assurance; otherwise we shall not be obliged to per-
form. 
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12.5 Where products are passed on, the customer under-
takes to oblige other recipients in the same way and to 
notify them of the need to comply with such legal provi-
sions. 

 
12.6 The customer undertakes to indemnify us against all 

damages resulting for us from the negligent breach of 
the foregoing obligations pursuant to paragraphs 12.1 to 
12.5. The scope of the damages to be reimbursed shall 
also include the reimbursement of all necessary and 
reasonable expenses which we incur or have incurred, in 
particular the costs and expenses for any legal defence 
and any official administrative fines or penalties. 

 
12.7 In the event of the negligent breach of the foregoing 

obligations according to paragraphs 12.1 to 12.5 by the 
customer, we shall have the right to rescind the pur-
chase contract. 

 
12.8 The customer confirms the correctness of its VAT ID no. 

which the customer shall give us without being asked to 
do so immediately after the contract is concluded. The 
customer undertakes to notify us and its competent do-
mestic tax authority of any change of name, address, 
company name and VAT ID no. immediately. If a deliv-
ery is deemed subject to tax due to errors in specifying 
the name, company name, address or VAT ID no., the 
customer shall refund the tax to be paid by us as a re-
sult. 

 
12.9 In the case of double taxation - sales and purchase tax 

in the customer’s country, turnover tax in Germany - the 
customer shall pay to us, waiving the defence of disen-
richment, the excess turnover tax paid i.e. the turnover 
tax not owed due to the duty to pay sales and purchase 
tax. 

 
13. Third-party property rights 
 
13.1 We shall only be obliged to supply the products free of 

third-party rights or claims which are based on industrial 
property rights or other intellectual property, and which 
we were aware of when the contract was concluded, or 
were not aware of as a result of gross negligence, pro-
vided that the right or claim is based on industrial proper-
ty rights or other intellectual property 

 
(a) according to the law of the Federal Republic of Ger-

many, if our customer has its registered office or 
branch there; or 

 
(b) according to the law of a foreign state, if the custom-

er has its registered office or branch there; or  
 
(c) according to the law of a third country only if we have 

expressly agreed in writing the use or sale of our 
products in this third country with the customer. 

 
13.2 If a third party asserts justified claims against our cus-

tomer to the products supplied by us according to para-
graph 1 above, we shall be liable to the customer within 
the period determined in paragraph 8.7 as follows: 

 

(a) We shall at our option first try at our expense to ob-
tain either a right of use for the relevant deliveries or 
change the products so that the property right is not 
infringed, or exchange the products. If we cannot do 
so on reasonable conditions, the customer shall be 
entitled to its statutory rights which shall, however, 
be governed by these General Terms and Conditions 
of Sale and Delivery. 

 
(b) The customer shall be obliged to notify us immedi-

ately in writing of any claims asserted by a third par-
ty, not to acknowledge any infringement, and to re-
serve for us all defensive measures and settlement 
negotiations. If the customer ceases using the prod-
ucts for reasons of loss minimisation or other good 
cause, the customer shall be obliged to advise the 
third party that cessation of use is not deemed to be 
an acknowledgement of an infringement of property 
rights. If an action for infringement of property rights 
is brought against the customer by third parties re-
sulting from the use of products supplied by us, the 
customer undertakes to notify us of this immediately 
in writing and to give us the opportunity to participate 
in any legal action. The customer shall support us in 
every way in conducting such a legal action. The 
customer shall not take any action which could im-
pair our legal position. 

 
13.3 Our obligation according to paragraph 1 shall not relate 

to cases where 
 

(a) the infringement of property rights results from the 
fact that, in manufacturing the products, we acted on 
information or other data that were provided or speci-
fied to us by the customer; or 

 
(b) the infringement of property rights is due to an appli-

cation of the customer which we could not foresee or 
is caused by the fact that the products are changed 
by the customer or mixed or used together with 
products we did not supply. 

 
13.4 This shall not affect our liability according to paragraph 

11. 
 
14. Confidentiality 
 
14.1 The customer undertakes to keep confidential such 

facts, documents and knowledge of which the customer 
becomes aware in the course of performing the business 
relations with us, and which contain technical, financial, 
business or market-related information about our com-
pany, if we have specified that the respective information 
must be kept confidential or we have an obvious interest 
in its confidentiality (hereinafter referred to as confiden-
tial information). The customer shall use the confidential 
information solely for the purpose of implementing and 
performing the contractual relationship with ourselves in 
accordance with the contract and the individual contracts 
based on this. 
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14.2 Disclosure of confidential information to third parties by 
the customer shall require our express and prior written 
consent. 

 
14.3 There shall be no obligation to maintain confidentiality 

according to paragraph 14.1 above if it is proved that the 
respective confidential information: 

 
(a) is state of the art in the public domain or this infor-

mation becomes state of the art without any action 
by the customer; or 

 
(b) was already known to the customer or is disclosed by 

a third party authorised to disclose it; or 
 

(c) is developed by the customer without any action by 
us and without exploitation of other information or 
knowledge acquired through the contractual contact; 
or 

 
(d) must be disclosed due to obligatory statutory provi-

sions or orders by a court or official authority. 
 
15. Place of performance/ Place of jurisdiction/ Applica-

ble law 
 
15.1 Place of performance for all contractual obligations is our 

company’s registered office except where an obligation 
to be performed at the place of business of the creditor 
is assumed. 

 
15.2 All disputes shall be settled, if legally admissible, exclu-

sively before a court of law which is competent for our 
company’s registered office. We also have the right, 
however, to bring an action against the customer at its 
place of general jurisdiction. 

 
15.3 All legal relations between the customer and ourselves 

shall be governed exclusively by the law of the Federal 
Republic of Germany, in particular to the exclusion of the 
UN Sales Convention (CSIG). 

 
16. Institution of insolvency proceedings/ Suspension of 

payments 
 
16.1 A petition to institute insolvency proceedings against the 

customer or the customer's suspension of payments not 
based on rights of retention or other rights shall entitle us 
to rescind the contract at any time or to make delivery of 
the delivery item dependent on the prior fulfilment of the 
payment obligation. If the delivery item has already been 
delivered, the purchase price shall be due immediately in 
the above-mentioned cases. We shall also have the right 
to reclaim the delivery item in the above-mentioned cas-
es and to retain them until the purchase price is paid in 
full. 

 
16.2 As of the customer’s suspension of payments or institu-

tion of insolvency proceedings against the customer, the 
customer shall no longer have the right to sell, process, 
combine or mix goods subject to retention of title (see 
paragraph 10.1). In such case, the customer must im-
mediately store and label the goods subject to retention 

of title separately, and amounts, to which we are entitled 
from assigned claims for product deliveries and which 
the customer receives, must be held in trust for us. 

 
 
Note: 
 
In accordance with the provisions of the Bun-
desdatenschutzgesetz [German Data Protection Act], we 
draw attention to the fact that our accounts are kept on 
EDP equipment and that in this respect we also store 
data received pursuant to our business relations with 
customers. 
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